A Briefe 
DECLARATION 


VVhar mannerof ſpeciall Nuſance 


concerning private dwclling Houſes, 
a man may. have his remedy by Afiiſe, 
or other Action as the Caſe 
requires. 


Vnfolded in the Arguments, and 


opinions of foure famous Sages of the Com- 


mon Law together with the power,and extent of | 
cuſtomes in Cities, Townes,and Corporations,con- 


cerning the ſame : together with the determi- 
nation of the Law, concerning the commodity, and 
uſe of Houſes, and their appuctenances. 


W hereunto is added, 


The Inſtices of Aſſiſe their Opinion, concerning 
ſtatute. law for Pariſhes, and the power of Tuſtices of Peace, 
Churchwardens, and Conſtables ; and to know what they 
are 10 dee eoncerning Baſtards borne in their Pariſhes, 
reliefe of the Pooye, and providing for poore 
Children, what remedy for the ſame. 
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The Arguments, and opinions of foure famous $4- 
ges of the Common Law touching the power, and 
extent of cuſtomes of Cities, Townes, Corporati- 
ons, and Inheritances, togutber with the dtter- 
mination of the Law concerning the commodity, 
anduſc of Houſes with their appurtenances, and 
wherein an attion may be muintaineable concer. 
wing the ſame, and wherein nor, 


>> Man hatha houſe, and the Mr. Moun/en; 
— windows thercof open into 59752 
© an others mans houſe,whe- 
Ea? ther hce may butiid a houſe, 
©) ſo as to ftoppe up rhe ſame 
BZ) JR, lights, ornot : concerning 
— = &y which, I purpoſe to ſhew 
you my epinion,and likewiſe to ſhew unto you 
the neceſſity and uſe of Houſes. 
The firſt, and chicfe ufe of aa houſe is to de- 
fend man from rhe extremity of the winde, and 
weather. And by the receit of comfortable 
light, and wholſome ayre, into the {ame to pre- 
ſerve mans body in health. | 
Therefore who ſo taketh from man ſo great 
a commodity as that which preſerveti mans 


health in his caſtle, or houſe, doth in a man- 
B 2 ner 
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(2) 
manner as great wrong as if hedeſciſed him al- 
rogether of his Frec-hold. 

As if I have a Mill, -and another will turne 
away the water running to the ſame, may bring 
an Aſfiſe againſt him, 

So, if I havea Pipe, which conveyeth warer 
anto my houſe through the ground of another 
man, and he will cut my pipe, I ſhall have an 
ation againſt him : In like manner who ſo 
ftoppeth my light, is the cauſe that no ayre can 
enter into my houſe, without which no man can 
live, and a houſe lacking light, is rathera dun- 
cconthena houſe. 

If one who hatha horrible ſicknefſe bein my 
houſe, and will not depart, an aQtion will lye 
againſt him, and yet he takethnot any aire from 
me, but int-Reth that which I have. 

So if one caſt filth neere untomy houſe, I 
may bring my aQion againſt him.If a man build 
ſo high that his houſe droppeth on my kouſe, I 
ſhall have remedy againſt him. - 

And though lightand ayre be common, yet 
if by any mans owne aQthey may bee made 
private, they may not then bee taken from 
him, andif they be, he ſhallnoc bee without 
remedy. 

This appeareth by Hawkes,and Dcerc, which 
be fere nature, yer it by mans induſtry they are 
madetame, the owner will thereby gaine pro- 
perty in them; but peradventure it will bee 
{aya, The ſoyle is his owne, and it is Dawnu 

abſq.; 
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#bſq; injurie,what then * rhough it be his owne, 
» muſt ſo uſe it, that hee hurt not his Neigh- 

Our, | 

As if a man had a Pond of water, and wili 
ſuffer it to drowne his neighbours land, he ſhall 

have remedy againſt him. | 
Ifa man be bound to repaire the bankes of 
the ſea thar it drownenort the land adjoyning, 
and ſo doth not, but the land is drowned ; an 


_aQion lyeth againft him. You may perhaps ſay 


there is plenty of light remaining, this not- 
withſtanding our ation will lye yery well, for 
the taking away, or impayring part thereof. As 
an aQion was brought quare artiavit,and 2.H.4. 
where a man had a way and another plowed the 
ſame, and it was thought there that an aQion 
wohld very well lie, and yet the way remained, 
If I havecommon inyour- Land, and you will 
plough part of the ſame Land, I ſhall very well 
maintaine an ation againſt you. - So it is of 
Common of Eftovers, and piſcary: And yer 
in all theſe caſes, the whole is not gone, but. 
ſome part remaineth. This proveth that though 
he hath not ſtopped the whole light of the 
houſe, yet for that he hath ſtopped parcell, an 
ation js very well maintainable, but if you had 
faid, that on the ſame fide there had beene plen- 
ty of light, it might have better ſtood with _ 
reaſon. , 
As touching your cuſtome, whereby a my 
is 
3 is 
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is rather malus aſus, then any cuftome: for as I 
have learned: of Mr. Hales , 2 cuſtome 1s thus 
defined, Conſuetads eft jus now ſcriptum nuniuans 

 repriznans ration waturali, and therefore it any 
cuſtome ſwerve from reafon, and naturallequi- 
ty, it is but walus wſus,and for that to bee aboli- 
ſhed; for by entendment, and confideration of 
the law, and reaſon, every cuſtome hadareaſo- 
rable beginning, as that caſe in 35. H.s. of fel- 
ling Iewels in Cheapſide may have a reaſona- 
ble beginning, In like manner the cuſtome of 
Gevelkinde, that Sonnes ſhall equally inherit the 
Lands of rheir Fathers. Such is the cuſtome, 
baar if a woman marrie without licence, that ſhe 
ſh4l loofe her dowrie. 

So is it alſo of rhe cuftome that one towne 
may enter Common with another. All theſe, 
and ſuch like may well bee thought to have a 
reatonable beginning. | | | 
Otherwiſe it is, where by intendment their 
beginning cafifot be thought reaſonable. 

As-thar a man ſhall pay reliefe, when that hee 
ſhall marry his daughter. And as the cnftome 
is in Mich. 35. H.6. fol. 31. os the pledging of 
g£00ds : So it is of the caftome, toarreſt a man 
before the day -of payment. In like ſort in2. 
H. 4. that the tenane ſaall not put his beaſts in- 
tothe Common, before the Lord hath put in 

bis, which peradventuse hee will never doe, 
ſoicis ro. H. 6. If the Major of a rowne will 
preſcribe to impound 1 beaſts which ſhall bee 
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damage feſonet in his qwne pound, and there 
to-keepe then till he bee ſatisfied as he liſt, or if 
he prefcribe to ufc, and occupie the ſame beaſts 
bow ſoever he plcaſeth, | 
In 2.R. 3. 3nd. 22. E. 4. one demandead whe- 
ther it were a gaod cuſtome, that it the Mayor 
of atowne ſuſpea a man; that hee may arreſt 
and impriſon him 3. dayes : this was: thought 


no good cultome, but to be moſt abharring,and 


diffonant fram reaſon. And therefore foraf- 
much. 2s houſes bee neceflary, and -cannor bee 
without light, and ayre, thcir beginning was 
lawfull, neceſſary, and reaſonable, bur thata 
man might ſtoppe up his neighbours lights, was 
never neceſſary, neyther had lawfull, or rea- 
{onable beginning, neyther at any time obtained 
the force of alaw,or cuſtome,for in K. Henry the 
2. his time, ir was buta conſtitution in London, 
3nd not any cuſtome, or law; and therefore ne- 
ver allowed, or confirmed by Parliament, for 
Magna Charta Ca. 9. did confirme ſuch oldli- 
berties and cuſtomes as Londes had at thattime : 
And therefore , if this were not any law 
or cuftome at the time of the making of that 
ſtatute, it neyther was nor could bee confirmed 
by the ſame, for the more gencrall Statutes ſhall 
have a reaſonable conſtruction. As the Statute 
that doth prohibite maintenance, ſhall have a 
conſtruction, for Jawfull maintenance is nor + 
thereby prohibited, The like law is that where 


it is ſayd, that a fine ſhall beea Barre to afeme- 
coverte, 


Vs 


(6) - 
ceverte, this is to be underſtood of a good, and 
lawfull fine, ſo this confirmation by Parliament 
of cuſtomes, and libertjesof Loxdoy, ſaall bee 
intended a confirmation of all their good, and | / 
lawfull cuſtomes, and not of unreaſonable, or 
wrongfull uſage, ſuch as in 27.H.6. if the houſe 

” ofrenantforterme of yeeres decay, that chien 
he ſhall pay no rent, &c. But if your cuſtome 
were then good, and fo confirmed by Parlia. 
ment , yet the words thereof may not bee 
ſtretchedto our caſe, the words arc viſme fexe- 
firerum , and the Civill law ſayth, a man may 
eſtop viſum,and not /umen, lumen eſt deſcendens de 
c#lo,wvifuc eff mews proſpetius ad terram. 

And our law. ſayth, petis viſum terre, And 
viſus and lumen differ. Bur Sir you cannor in 
this caſe defend your ſelfe both by the Com- 
mon law and cuſtome too. For yon ought ab- 
{olutely totruft to the one of them, and 'if you 
had plead thus by way of Batre, your plea with- 
out all doubt would have beene double. 

Asifa man will pleade affeatement with war. 
renty, and rely noton the warrenty , this plea 
is double. So in the caſe at the Barre, you plead 
both the common Law, and the cuſtome, and 
your plea is:double, and therefore for all theſe 
cauſes I thinke the plaintiffe ought to recover. 


Mr. Plowden, 


Mr. plawdens Albeit it hath bcene allcaged, that the win- 
Argument, dowes 
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and thelights ancient, it is all one; as it the 
houſe had beene buile ac this day. Put the cafe 
therejsa pate berwixt your ground and mine, 
and you build ro 'the utrermoſt 4 of: inine, 
by your firſt building 1 am bridled"andſtopt of 

my building ; And i# rhe Countty who Toma- 

keth a hedge, will make a dikein the uttermoſt 

part upon his ownefand. So hee that maketh a 

Parke, will [caveground out of the ſame com. 

paſſe wirhour the pate for his'K ro 'walke 

abour it, for there hee may better heare if'any 

body bee there within, then if be were within 

himſelfe, And this is called free-bownd, If 2 

man build his houſe ſo high that ir droppeth on 

mine, an ation will very wellye, for thereis 

a manifeſt hurt, and wrong done unto ine :' but 

22. H. 6. where the Prior of St, Execs had three 

Mills, an other man built an other by them, hee 
could not have any remedy for this. But if any 
of his tenanies' which held of 'him by grinding 
at his Mill grinde at the new Mill, che Prior 
may have an ation againſt him , for hee whoſe 
the land is , might uſe the ſame for his greateſt 
commodity, and gaine. _ 

Ifa man cut downe Trees which fall upon 
an other mans lind , hee ſhall have his aQion 
otherwiſe it is,if a Tree fall by reaſon of winde. 
So in our caſe : of our owneſoyle we may make 
the beſt, as in 12, H.8. amanhad a pond, and let 


the ſame runne out, whereby the next dwellers 
C ' land 
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land 45 65036500 bis ya5/hus enwendſe; 

ini in; ibergfare ng ation would lic lng Bug. 

Ang ad 44- »: Whieh, deſtroyed: the 

Frujk, bis. gb QuTr', who maintained his: 
ation ;; ſor ig that. calc this,taketh, place , Sc. 
MET E£80, 1k 4Henwm1! 0p lager; And Mr, Baſal 
ſay3h in his bopke, if. a man haye a Dye-houle, 
_ the, water Waich'runnech ta his houſe, kil-' 
lcth the Fiſh of another,anaRtion lyeth, If a man 

caſt filth under my walls, I may puniſh him for 

it. Andinthe46: £-3,,The Prior of Buckbarft, 
had a {lujce, whereby Salmons came in,and.one 

ſtopped the ſame, wherefore hee had his aRion, 

Like whereas.one cutteth away the water,which 

runneth, to.my Mill, for the proofe whereot 

Mr. Rqypalge put a caſe out, of 19. £,3. where 

an Aſliſe yyas brought far two things ,. ane be- 

cauſe hee had levicd-a houſe to ſtop the, light ; 

an other, becauſe. he culd not repaire the ſame : 

There it was thaught thaz.no aQion would lye, 
becauſe hee mightrthave, remedied, this inthe be., 
ginning when hee built his houſg,;.And the caſe 

- wasin 7. £dg. 3. inthe laſt paynt; and there the 

Lawyer fayd, that, heg-might haye left ſpace 

enough in his owne Land, and the. party was 

non-ſuted, Herwoods report hath two verſes, 


Spe recordare {i debes adificare 
Vt poteris flare cums cam vis reparare, 


But you aydg your ſclfe with a mreoen 
that. 
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that you have had:light timeout of minde, this 
is 80 good preſcription, tor a preſcription muſt 
be ageinſt- ſome party. But this is againſt God', 
You ſay. further,: that the other/had no lionſe, 
which is not good, for a preſcription muſt bein 
the affirmative, andthis-is inthe negative;andiſo 
layth-Priſet in 22.) H. 6::tharid aiamcanriotipre- 
{cribe in the not havingahouſe.. [Buradmittiog 
EET er HIST V - ': 2"{fIO11 
h uſage iS gencrall;; and/aconſtitutian- 1} 

cial in 12. E.4. Adiverticycisrakdn hp 
age, and cuftome; for thatycuſtvine is thing 
diſagreeing fromeoheCommonlawgbut norican- 
trary, &alfo.ir would not be brauufillcbarCi- 
Ligs ſhould have any; voy diplaces;inchemend it 
would bemott konouroble: that they;houldbe 
papulous:” And .rhdretate was there d:Stiturc 
Made 37.H. 8.5epr imo; that there: ſhonld;ftot be 
afty yoyd places indivers Cittties, af{orhouſes 
are necc{try forthe ſuſtenance of man; in 22 ; 
E. 4+ there is a-cuſtame that if -a man. plotigh 
his Land, hce might eurne his plough 1upon an 
other mansland\: 'and-this was thought a good 
entometor the favour of Tflage, much more 
our cafe of Buildings ro bee favoured: 8:E. 4. 
the cuſtome is, thara Fiſh-man may drive (takes 
into an other mans :ground to: dric his: Nets, 
which: was allawed: ter z very good cuſtom. 
Likewiſe 15. E'2. 0tiepreſcribed that when the 
Hay was-carryed outof a certaine-Medow, thac 
he ſhoutd- occupie the land untill-our Laay day, 


* which was allowed by the Court.. 'So a man 
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may preſcrib2tohave Common of eftovetsin 
another mans Land;and to cur them down him- 
ſelfe. The Lord in ancicntdemeſme preſcribed, 
_ tharif the villaine of another, Lord remaineda 
yeetc and a day inancient demeſme, thatthen jr 
ſhallnoc bee-Jawfnll for his Lord” ro take him 
'from thence; In hike manncr;one may prefcribe | 
. £o.have gravell.in;my:Land;, and all thefe cu- | 
ſtomes ſt:nd very well with reaſon. If I hivea | 
way, andanotherman'plow up rhe ſame, I can- 
nothave an cQion vn my cafe, bur T muſt have | 
an;Affife and16 isthe booke in's:H.4. Mr. Flee | 
wood fayththatallcuftomes muſt ſtand with rea- | 
ſon. Andin'5.E.4 it is ſayd,thatalbeit all cu. 
ſtames are confirmed, yer rhey muſt be exami- 

F ned, by the rule of reaſon, as the cuſtome of Ga- | 
velkinde ſtandethiwith reaſon. The Statute that | 
givctha'writ.of raviſhment, de Ga##d to Guarden 
in ſoccage ſhall bee extended to the Mayor, and 

: Aldermen:of Loxdox, togive them like remedy 
-- which was confirmed by 1. E, 3. Alſo the Sta- | 
| tutethat noman ſhall give lands in Mortmaine, {| 
yet Cirizens and Freemen of Lenden may give 
ands in Mortmaiffe by their cuſtome,which cu- 
ſome is alſo confirmed: by a& of Parliament. 
As for:rthe doubleneſlt of the plea 1 will not ſay 
anything, for that ir is not any ITuſtification, bur 
onely for to diminiſh the damages; if perhaps ic 
bee found againſt us. And therefore upon rhe 
whole matter, T thinke the plaintiffe ought not | 
_ toecover inthis aQion. I thinke the contrary, {| 
_ and firſt Lyill conſider theſe foure things. 
Fir, 
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Firſt, wherher ſuch buildings,ex oppo/iro, be a Mr. Wrayes 
nuſance by the Common law. —— 
Secondly, wh:ther this cuſtome be a;200d 
eyuſtome. 
Thirdly, whether ſuch kinde of buildings be 
_ for the beautifying of the City. 
 Fourthly, whether the ſayd confirmation 
by Parliameat make this cuſtomegood,or nor, 
As tonching the fiiſt marrer, che nuſance 
which is ſuppoſed to be in ſtopping up of win- 
dowes in the South part of an houſe, I conccive 
is a nuſance by the Common law, tor by the 
Common law, one ſhall not hurt the Freehold 
of another, and no greater hurt, grievance, or 
| dammage can be doneto any mans Frechold , 
then to take away the light and ayre thereof, 
which is comfortable, & commodious for him, 
for when this light , and ayre are taken from 
him, his houſe remainerh as a dungcon. And 
| divers Cafes there bee where a man taketh a- 
| way from an other not the thing it ſelfe, but 
| the commodity of the thing, and for thar 
he ſhall have his remedy by aRion: as if I have 
a water running through your ground unto my 
Mill, and you will turne away the courſe there- 
of, or ſtop the ſame, I may bring an aſliſe 9. 
E.3.pla.19. ycrT will confeſle, thar if an other 
build a Mill by my. Mill, I may not have ady 
ation, as 22: 6.40r it is dawnum abſque injuria. 
So itis in-2., 4. in the caſe of the Schoole 


| eademratio. But ifany ought to grinde at my 
| C 3 Mill, 
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Mill ,. and: another will hinde* them, an acti- 
on lycth 9. H. 6, f0-45, where. the. /Pryer of 
Sr. Barts had a Faire, and one interrapeed the 
commers thereto, whereby his Toll was impat» 
red, and yet not his Payre, butthe profit of his 
Fayre taken away, and hee bad remedy, So. in 
our caſc he bath not medled with.our Freehold, 
and yet hath he hurt our Freehold. So in 4, 
E. 2. 13. E,3. If [ havea Fayre, andthe King 
will grant another, if my Fayre bee impaired 
by this I ſhall have an ation, and ſo of a Ferry, 
2nd the reaſon is, becauſe a man 1s compella. 
ble ro maintaine his Fayre, Ferry, or Marker, 
and if he doe not, it is puniſhabte ina Leere. 
But of aSchoole, otherwiſe it is, for that a 
man is not bound to maintaine it , but Houſes 
in Cities men are bound ro maintaine, and 
that by Statute,otherwile they m3y incurrethe 


puniſhment. 18. &. 3. one built his houſe ſo high 


over mine, that the raine dropped from his.up- 
on mine, and it was thought there that an ai» 
on was maintainable , yet that hure might 
have beene amended # fort40rt in eur. caſe where 
the hurt 15 perperuall, and cannot þe amended, 
And if for a way. an action lyeth,as it Sin the 42 
E.,3. much more far an hurt roour health, which 
above alt things men hayeregard unto, .tor-the 
proofe whereot we hayc awrit- inthe Regiſter 
de leproſe amovenan.'. Likewile the 1clling of 
corrupt-meare, whereby mens bodies may (u- 
zinc hayme, is puniſhable in,a Lecge, which 

| | proveth 
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proveth tharthe Common'law hath rcgard wii 
to the healrh, and welfare of every private man, 
There isa cale'inq; 8.3. 16.4/:pla 3, where one 
built a Lim6-kilnegand hisneighbour was anoy» 


_ ed by the ſmoke thereof, and had his remedy, Tf 


2.nan ſhall be puniſhed for ſmoke, which m2y 
heavoyded, and dureth but at times, what ſhall 


-Wethinke ofthe raking away of light, and ayre, 


which canaot be amended, but remaincth a can- 
tinuall and perpetuall nuſance? as for the caſes in 
19.E, 3.which hath bin ayouchcd ſo oft to make 
ſtrongly againſt us, I take them r6'i be one caſe, 
for ſo muchas the Iuſtices which ſpeakein one 
place, ſpeakealſo in the other place; and laſt of 
all in both caſes, the caſe was thus,an affiſe of nu- 
ſince was brought, andthe Plaintifle counted 
how the defendant had levied a houſe, fo that 
thereby. his light was ſtopped up, and thar hee 
could not ſo-well come to his houſe as he did be- 
fare, alſo that he could not repaire his houſe ſo 
well as he could before, 
Herebe ſaid,as to the light be it anuſance, ſuch 

2 one 45 it is.T rel, quel.for the repyring none, for 
when a man buildeth, he muſt leave ſo mnch 
ſpacc on his owne ground that he may come to 
repaire his houſe, and if hee had thought thae 
ſtoping of his light had bin no nuſance he would 


not have ſaid, be ita nuſance Tie! quel, but have 


ſaid as he did tothe;other cale of repayring, it 
is nonuſance. And therfore forthe firſt matter, 
I thinke this to bs a nuſance by the Comon o_ 
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As touching the ſecond matter, whether this 
cuſtome be a good cuſtome or not, and I rhinke 
the ſame is no gond cuſtome : For conſnerads 
eft in,g+c. ut ſupre, a cuſtome is nort- againſt! law, 
and reaſon, bur'this cuſtome of yours is againſt 
reaſon, and is in cfeR, as if a man ſhould rake 
my life from me, for theſe bee che inſtruments 
to miintaine, and preſerve mans life, and the 
law ſaych, ic #tere tuo,nt dlienum non lades,chere- 
forea cuſtome againft this precept, is madlus ſus, 
and thercetore abole#dus , as thecaſein 21. E.4. 
It the Kings Baylitte or any other Baylitfe di- 
ſtraine Cattell, and bring them to the Lords 
Pound, and-ifthe owner did not within three 
dayes. agree with the Lord, that then he ſhould 
loofe bis Carttell,this was thought unreaſonable 
2nd not allowed for any good cuſtome. Soin y. 
H.6.where there the Lord of a Lect would have 
preſcribed to have all the wafte ground, but hee 
could nor, becauſe it was againft reaſon, that he 
who had nothing in the Land ſhould have the 
waſts. Like unto the ſayd caſe in the 35. H. 6. 

f0-31. of pledging of goods, and ſuch is that caſe 
in 43-£.3. where the Lord of the Minor would 
have preſcribed,that none of his Tenants ſhould 
marry their daughters without his licence , this 
cuſtome was thought to bee againſt all equity, 
and reaſon. In 13 E. 3.ina dum feit infra etaters, 
one would have preſcribed, thar if the Plaintiffe 

could number 12. he might ae» his land by 
the cuſtome : this is not a reaſonable cuſtome, 
| for 
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for a man may be able to number 12d. and yet 
not have diſcretion enough to alien his Land. 
Soitis likewiſe againſt natural! reaſon, that one 
ſhould barre me of my light, and ayre, without 
which I cannot live, and therefore theſethings 
be of neceſſity. Allo it isagaiaſt the Law thac 
one ſhould meddle with the F reehold of ano- 
ther man, unleſſe it be for a Common-wealth, 
as 8. E. 4. where one juſtified the ſetting in of 
ſtakes forto drie his nets, and likewiſe 1n' the 
11.H,2. where one brought an ation for taking 
or driving his Hogges, the Defendant juſtified, 
becauſe the cuſtome of the City was, that it 
any mans Hogges came into the City, and upon 
warning given to the owners to kecpe them 
out; if they came againe, that then they ſhall be 
forfeited. This is 2 reaſonable cuſtome, be- 
cauſe Swine are beaſts that may cauſe diſeaſes ro 


| beeina City, and therefore it is againſt the 


Common-wealth, in 22. Z. 4. Where itis layd, 
that a man may turne his. plow upon another 
mans land, that is a good cuſtome, for by this 
meancs no land ſhall be: unſowne,, which is for 
the maintenance. of Tillage, and the benefit of 
the Common-wealth. Bur this your cuſtome 
is but a private cuſtomc,and not for the mainte- 
nance of the Common-wealth, and therefore is 
like unto the cuſrtome in 43. E. 3. that if the te- 
nant ceaſc to doe his cuſtome, the Lord may 
enter, this cuſtome ſtandethnor with the Com- 


mon law; ncither with rhe Statute which pur- | 
D  teth 
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teth the Lord to his ceſſavit, and giveth him not 
any.entry, Soit is to bee thonght of the cu. 
ſtome in 2, H. 4. thatthe Tenants ſhall nor pux 

their beaſts into the Common before the Lard 
hath purin his, which peradventure hee will 
acver doc, ſo that the Tenants ſhall never have 
their Common. So itisifa man preſcribe thar 
the alienation of the Husband of che Lands of 
his Wife ſhall bee gaod without examination 
of her, Like law of the Cuſtome in 43-E. 3. 

that if any goods bee wayned in any manner, 
and ifany man take them, that then it ſhill bee 
lawfull for meto diſtraine, and detain rhe di- 
ftreſſe untill ſuch time as I am ſatisfied: by theſe 
caſes rehcarſed itis manitc(t, and cleare rhat all 
uſages againſt naturall reaſon , and the Com- 
mon law of this Realme, are not cuftomes, but 
Evill uſages, and not to be allowed. Soinour 
caſcacuſtometo take away a mans light, and 
ayre,preſervers of health , muſt needs be mains 
#/us, and theretore onght to bee taken away ; 
For 'goo0d uſages ſtand with reaſon, and as 
Bratton ſayth,muſt give place'te reaſon,and law, 
Bur you will ſay, thar the Law of your City is 
ſuch ; I ay, if it ſtand not with reaſon, and law, 
it ſhall not bee allowed. As 10. E. 3. inan ap- 
pe:le brought. by a Citizen, the deferrdang 
waged bartaile, the Citizen faid the cuſtome of 
London is ſuch, thata ſtranger ſhould not wage 

batraile againſt a Citizen, this. was thought ao 

goed cultome, nor ſufficicgt.to deprive a _ 
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of 4 benefic, which the law giveth him. And fo 
in 27.4.6. inanaRion of debt upon a leaſe fot 
yeeres, the defendant ſay that the cuſtome 
was, that the plaintiffe ſhould repayre the hou« 
ſes, and if nor, that the defendant thould pay 
no rent, this was thought to bee no cuſtome 
allowable.For the third poinr, this is no beauti 
fying at all to the City.In our caſeMr. Heyles his 
howſe is ati ancient houſe, ahd therefore &- 
gainſt reaſon thac by latter building , the com- 
modity , and uſe of the ſame ſhould bee taken 
away. You ſay alſothat it is a thing honourable 
to have buildings in Cities ; This 1 grant, and 
I cthinke no man will deny it : bur by building 
of one, to impaire a better houſe, this is flot 
any beautifying , or honour at all roa City,bur 
rather the contrary, For the fourth matter, if 
the cuſtome be not geod, the confirmation caft- 


- Bot make it good: for as I take the law, the 


common learning is, that a confirmation cannot 
make a voide thing good : 35 for a confirmation 
eft firmum facere id quod now firm fuit ante, ſtd 


fait tamen 26, H. 8, Ifan Infant grant an advou- 


ſon, and at his full age confirmeth the jame, by 
this confirmation nothing is wtought, So it is 


. inthe caſe of 33. #. 3. whetethe licaſe for ycetes 


was made by a Biſhop, and he dyed before the 
yeeres expired, the ſurceſſour confirmerh the 
ſaid leaſe, and nhiloperatur, Likewiſe in39.H. 
6, the King granted an advouſon to one, and 
afcer granted the nomgs- with the advouſon to 

A at\. 


- 
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another, and after the confirmation is made, 
yet the advouſon paſſeth not. Bur where the 
Statute lunitreth , that men may deviſe unto 
corporations in Mortemaine, yet if they will 
deyiſe to any that is not a Corporation, it is 
without warrant : Andallo albeit a man may 
not wage his liw in London, ycr if at the Com- 
mon law, an ation be brought againſt him, hee 
may : |So ir is of the caſc in 20. H, 6. that it one 
be brought before the Sheriffe, that the Mayor | 
may di{miſſe him, yet aftcr judgement hee may 
nor diſmifſe him, 

Likewiſc 12. E.4. where one would have 
preſcribed ro buy things without paying of 
tolle, that he could not be allowed. And there- 
fore I will conclude that ſuch cuſtomes as ſtand 
with law, and reaſon, are to bee alloived, and 
contrary fuch as ſwerve from the rules of, law, 
and reaſon, to be diſallowed. As this cuſtome 
of yours, that a man ſhould ſtop his neighbours 
lights is altogether unlawtull,and unreaſonable, 
and therefore the plaintiffe ought not thereby 
tO bee barred of his ation. 
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Mr. Manwood, 


Mr. Manwoods Here be two matrers chiefly to bee confide- 
Argument. red, whether by the Common law this bee a 
nuſance, to ſtop up part ofa mans light, then 
if the Common law ſceme to be doubttull,whe- 
ther the cuſtome will helpe us, or nor, divers 


Caſes 
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Cafes have berne pur, when a2 man tonchecrh 
not the Free-hold of another, bur on his owne 
land doth wrong unto another mans. Bur all 
theſe caſes doe vary trom our cafe, for they are 
where a man hath a private profit in athing, and 
another by doing an a& upon his owne land 
raketh away the ſame, wherefore an aRion will 
lie,as thecaſc in 46 Edw. 2.where the Abbot of 
Buckhurſt had Salmons , comming in at fluice 
from the Sca, anda ſtranger ſtopped the ſame, 
ſo that they could not come, and hee had his 
ation- So itis where one taketh away my way, 
becauſe this is a thing locall, And fo if water 
ranning to my Mill, if one milcarry the ſame : 
generally waereſoever TI have a private profit, 
or interc(t, and one barre mee of the ſame, it is 
injury : butthe ayre is not any element locall, 
neyther may any man miſcarry it, for it ſuffe- 
reth nothing to be voyd, alſo light, and ayre be 
not things of neceſſity, but of pleaſure, and be 
not any profit in certo loco, andtherctore not 
like nnto other caſcs of things both\ profitable, 
and alſo neceſſary. The cafe of rhe Ferric I will 
orant, that if I have a Ferrie to tranſport men, 
and another will erc&t another I ſnill have an 
aRion, becauſe that I am compellable to main- 
taine it, and the not keeping of it, is preſent- 
able in a Leere, The fame law is of the Marker, 
where the King granteth another Markct -ad 
noournentur of mine,l may havea Scire-facias to 
repeal his lerters _ it he have theſe words 
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in them, that the grane ſhould not bee to the 
bure, or prejudice of any other market z and 
ifnot, I ſhall hayean 2Rion-on my caſe : your 
Caſe was alſo compared to the caſe in 4. F.3.2nd 
4. eff. pla. 3. where the af. was maintained, nor 
for tharthe plaintiff was annoyed by the ſime]l 
ofthe ſmoke, but becauſe his Apple-trees, and 
other his fruits were deſtroyed by che fame,and 
this is a good reaſon, for that it is to his difins 
heritance, As forthe caſe of the Lime-houſear 
Ratcliffe, and the ſmoke of Smiths houſes which 
calt many unſavoury ſmels, it is damnm abſy, 
tnjzria. And I my ſclte was by 2 Smith antioyed 
by the {mell of his ſmoke, but yet mightI noe 
haveany aRionagainſt him, In 18. E£dw.3, one 
built an houſe ſo high that ir dropped from his 
to maine , inthis caſe an ation will lye, for my 
tyles are thereby confumed , gutta cavat laps- 
dew. So of the cafe in 2. H. 5, if by-common 
aflent our Houſes joyne and a gutter is made 
betwixt us, if I plucke up my part, you may 
maintaine an a&ion againſt mee, All theſe 
caſes hitherto put , have beene of taking away 
a rang commodiry,or cl{eof conſutuing ſome. 

tning, 
The caſe of the filth I finde not in my booke, 
but in the booke of Entries, and there it was 
Per parietes, ſo that the walls were hurt thereby, 
But I will agree with you, that if all your win- 
dowes were ſtopped, that an ation will lie, and 
where you lay fie wtere 180 vt alienam non ledas, 
- | this 
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this is not meant of things of pleaſure, but of 
things of profit, And here is not any part of 
your houle conſumed , but herein a let of your 
pleaſure onely, for which your aRion is not 
maintaineable. And if I have a Windmill, and 
another will build another by mine, I cannot 
have any aQion againft him, 11. H-4. 7. E.z. 
22, H.6. Bnt otherwiſe it is of a Water-milne, 
9.4ſ/iſar, pla.19.wnere one hada Watermilli,and 
another built ncero unto him, ſo that hee could 
aot grinde fo much as hee was wont, in this caſe 
a man may very well mainctaine his a&tion, If 
T have an Inne, and another ſet another in the 
ſame Towne, heeis not puniſhable, but if hee _ 
will ſtop my gueſe, which come to my houſe, 
I ſhall have remedy. If I havea Brew-houle, 
and another build another by mine, I ſhall haye 
no 2Rion. 12. H. 8. If water fall on my Jand, 
and I make a Sluice , and let it out of my land 
ynto another mans; this is diſpuaiſhable, for 
every man may doe this-one afrer another un- 
till tr come unto the River, butif ir bea river, 
otherwiſe itis; For there it is in /oco cerr9. If one 
houſe ſhould not bee adjoyning unto another, 
it would bee a great deformity, and if Cheap. 
6de were ſo built, it would be a ſtrange Cheap- 
fide. And the Civill lawes ſay, that two lights 
on the former part, and backe of an houſe, are 
ſufficient. And if you make your windowes in- 
to our garden, this is a wrong done unto us, for 
by this meanes- I. cannot talke with my friends 
—— in 
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in my Garden but your ſervant may ſce what 
Joe, and fo the wrong firſt begun in Mr. Hales, 
And therefore Fimwi repelere licet. And 1 $ hath 
notconſumed, or hurt any part of his houle, 
but interrupted him of his pleaſure onely. Bur 
I further affirme, that for every hurt a man may 
not have an ation, but if a man be oftentimes - 
| hurt, be may very well have an action, As it the 
Lord diſtraineth for rent, an :Cion lyeth nor, 
bur if he diſtraine ſo oft, that I cannot plow my 
land, I ſhall have an aſhſe. So the Kings grant 
of cxemption to one is g00d, but if it bee to di- 
vers, itis not good, But if the Common law 
would not helpe us, yetcuſtome will, & where- 
as it hath beene ſs yd, rhat it 1s againſt naturall 
reaſon,and law, it is not-ſo, Corſuetudo ex ratio- 
nabili cauſa privat communem legem,and unlefle it 
doe privare communem legem,it isno cuſtome, Ag 
thatan Infant of 15 yecres age,may alien. Forat 
this age he may conſcat to marriage, therefore 
in 2sgreat reaſon may he alien his lands , and 
in ſome places any Infant of 9 veercs may binde 
himſelfe apprentize, which is a good cuſtome 
and ftandeth with reaſon. But ſome caſtomes 
there arc that be not good, As that the tennants 
ſhall not drive their Beaſts into the Common 
before the Lord hath put in his. Soifthe leſſee 
will preſcribe to ſurrender at his will, 7.H. 6. 
otherwiſe it is of the cuſtomein the 14. H, 4, 
that the Tennant ſhall not alien withonr the 
preſentment of the ſame before, this is a good 


cuſtome 
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cuſtome, and yet againſt common reaſon, but 
yetif ithath any taſte or ſmatch of reaſon, it 
fhill beallowed. As ifthe Lord preſcriberhat 
the tennant ſhall not Common with any beaſts, 
dur thoſe which were bred on the ſame land, 
this is good, for this will cauſe the tennantta 
breed Cattell;likewiſerhat a feme ſole Merchante 
thall ſue without her husband, this is good, and 
yetagainſt Common law, and reafon, becauſe 
the husband hereby is diſcharged of all ſuch 
buftnes: therefore ifa cuſtome have any pare 
of reaſon, irſhall be allowed, As 8. ZE. 3. that 
a man may make an eſtate ro his wife during her 
lite, and that ſhould bee as good as an cndows- 
ment 4d oſtinm ecclefie. $0 is it of the cuſtome 
of the iſle of Men, that toſtealea Capon, or 
a Pigge., ſhall bee'Felony , and not to ſteale 
a Horſe, or Cow, for that the one may bee 
hid, the other may nor. Likewiſe is it, that 
the youngeſt ſonne ſhall inherit, becauſe hee is 
lefle able to hejpe himſelfe. Sois it'of the cu- 
ſtome of Kewt, The Father to the bough , + 
ſonneto the plow, and yet direRly againſt the 
Common law. So Ithinke of the caſe of Hogs 
put by Mr. Wray, forthatin the time of peſtt- 
lence it is dangerous to let them come into. 
Citrics., 

This Citty is thegreateſt Citty,and moſt po- 
pulous in this Realme, and the more populous 
the more honourable,& the more buildings, the 


more populous and honourable will it be. And 
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therefore Building isto bee favoured. And by 
this building all bis light is no: ſtopped , but 
parcell. And Mr. Hales thereby looſethno not 
any great commodity, but is reftrained of a lit- 


tle pleaſure, for which-hee cannoe maintaine his 
action. *” | 


To the a& of Parliament I'will ipeake no; 
thing, but this I will ſay, rhar if any cuſtome 


bee meerly voyd of reaſon, it is not good. As 
the cuſtome in 5. H.7. that if the Lord -diſtraine 
. the beafts of his tenants for rent , that hee may 
detaine them untill hee be ſatisfied ar his plea- 
ſure; and 21. H.7. that if any doe breake rhe 
Pound'he ſhall pay 3 1. this is a voyd,and unrea- 
ſonablecuftome to binde an cſtranger, and yet 
by common.conſent of the Lord, and tennants, 
:t' is good ro binde the tenants. 

| So if Tpreſcribe,that it any mans Sheepe goe 
on my ground all the day , to have the foldage 
of them in the night, is agood cuſtome, becauſe 
by common catendment the owner hath quid 
ro quo. So our cuſtome'is forthe:maintenance 
of the Citry, neyrher is it againſt the common 
law dire&ly,ncither hereby any offence,or hurt 
is done unto Mr. Hales, for his Houſe js nor 


thcreby impay red. ' And rhereforc, I thinke his 


action will not ye. 
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1. Queſtion. . 


Hether the Church-wardens, 
and Over-ſecrs of the poore 
of a Pariſh with aſſent of 

ewo Inftices of the Peace, 

37] one becing of the Quorum, 

Y may by the Statute of 43. 
Elizabeth, cap, 2. or any law 

enforce a Parifhioner of the ſame Pariſh co take 

a Childe of a poore pariſhioner of the ſame pa- 


riſa, who is notable to keepe his ſayd childe, 


to beanapprentiſe £ 

Reſol, The Statute of 43.0f Elizaberb,which 
fayth, that the Church-wardens and over-feers 
of the pariſh ſhall put out Children to bee ap- 
prentices, neceflarily implycth, that ſach as are 
fir muſt receive Apprentices, and the putting 


out of poore Children to be apprentices is one 
| E 2 | of 


(36) 
of the beſt- waycs- for- the providing for the 
- Paore. | | n, 4+ MP0s 
2. Q._If. they may, then whether they muft 
not give money with him, and who ſhall deter- 
mine what money ſhall bee given with him, 
if the party that is to.take ſuch an_apprentice, 
and the Church-wardens,and O verſeers cannot 
agree thereupon f | 

Keſel. There isno neceſſity that money muſt 
begiven, but that muſt beleftto the diſcreri- 
on of the Church-wardens, and Overſeers, 
all circumſtances of age and ability , becing 
confidered, and if they: cannot agree with 
the_ party , then-the Iaſtices of. Peace neere 
adjoyning, or in their defaule- the Scffions 
- peace are to determine theſe Controver. 

eS, 

3-Q. Whether a Knight, Gentleman, Cler- 
2y-man, or Yeoman, or one that is Sojour- 
ner, uſing husbandry., cleathing, or graſing, 
orthe like , may be enforcedto take ſuch anap- 
prentice ? Mes oo RIOTS 3 

 Reſol. Every man whois by calling -or pro- 
feſſion or manner of living, that enterrai- 
neth , and muſt have_ the: uſe of other--{&- 
vants of the like quality, muſt entertaine ſuch 
apprentices, wherein diſcretion- muſt - bre 
given upon due con(ideration of circumſtan+ 
CES. 4 
4'Q:, Whethera wealthy man keeping feiw 
or.no ſervants, nor wanting a ſervant, but 1i- 
ving 
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ving privately may beeaforced , to take ſuch an 


apprentice; if nor, then whcther hee may bee 


raxed towards the putting forth of ſuch anap- 
prentice 7 

Keſol. For the receiving of ſuch apprenci- 
ces,' the anſwer may bee referred to the que- 
ſtion next before 3 bur out of doubt every 
ſuch perſon muſt contribute. ro the charge, 


asto other charges for the proviſton+ for the 


POOIe. 
5.Qu, Whether they may entorcea pariſhio- 
ner that is of one pariſh, to take ſuch a childe, 
apprentice, that is of anorher pariſh, but with- 
in the ſame County or diviſion, if the proper ' 
pariſh .be not able to provide for the children 
of the lame parith * | 
- Reſol. The lufbices may provide Maſters for 
them in other pariſhes within the ſame hundred, 
iftheſame hundred be notable, then outotthat 
hundred in the reſt of that County; As for other 
proviſion for the poore,' which muſt bee at 2 
quarter Seffions, 7% c 
6,Q. If ſuch aPariſhioner may beenforced: 
totake ſuch an apprentice, and ſhall -refuſe not 
onely to-take ſuch an apprentice, but allo-re-» 
tuſe to be bound to appeare atthe next/ quar=; 
ter Scflions, or Aﬀizes, what ſhall bee doneto | 
him Get T9141 - O7 eGU ttt” TILED 306 75f7 
Reſol..Tfany refuſe giletſucha onebee bound 
over to thenext. Seſſions or Aſhzes ; if he-re> 


fuſe to give ſuch bond , let him-bee-ſent to 
E 3 the 
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the Goole, there to remaine untill heewill give | 
ſuch bond. : K 

7. Q. If ſuch a Pariſhioner who refuſcth-to || 
rake ſuch an apprentice ſhall bee bound over to | 
the Scflions for not raking fuch an apprentice, 
and when hee appearcth there, - ſhall likewiſe 
refuſe, what ſhall bee done to him, and what | 
ſhall bee done to the Parents who refuſe to 
ſuffer rheir Children to bee put out to bee ap- | 
prentices, thcmſelycsnor being able ro main= | 
caine them 2 | | | 

Reſol. Tf at the Scifions or Aﬀizes ſuch a one | 
refuſerh to take an apprentice and his excuſe be 
not allowed, it is fit he bee bound to the good 
behaviour,and it will bea good courſe to indi& 
ſucha refuſer for a contempr, and thereupon' to | 
fine & impriſonhim, it he refuſe to be bound ro | 
the good behaviour, let him be impriſoned nn- 
cill he will ; & che Kings book of orders direQs 

that ſuch bee bound with good ſareties to ap- 

peareat the Councell board , & if the Parents of 
ſuch poore children refuſe ro ſuffer their chil- 
drento be bound apprentices, or being bound, 
emice them away, themſelves not becing able 
eo maintaine them, ler them bee committed to 
the houſe. of correction. | 

8.Q. Whether it beia the power of any ge- 
nerall quarter Seſſions ro mitigate any penalry 
upona'Statates law x; !Ifthe parry indicted. ſhall 
ſubmit himfelfe tothe fine of the Court, and 
waive-che traveric Þ- . # 


. Repel. 
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Reſal. If the party be convidted or Confeſſc 
the fault , it isnot in the Power of the Court 
eo mitigate the fine, inſuch caſes where the 
Statute makes it certaine z but if the\party' in- 
dicted proteſting his Innocencie, yet quia #s- 
tuit plitare cum dominos Rege puts himſelfe up 
inco.thegrace-of rhe Court, the Court may im- 
poſcamoderare fine, and order to forbeare the' 
proſecution, 

9.Qu, If any be bound to appeare at the Seſ- 
fions, and ſhall render ſabmiſſion to: the Court, 
whether the Seſſions may ſtay the indictment, 
and mitigate the fine aforeſayd. upon the con- 
feffion of the fact 2 

Reſol. This is anſwered before to the next 
precedent Article, | | 

10 Q. If a man be convicted for being drunk, 
tipling, and keeping an unlicenſed Alehouſe, 
or being licenced, for ſuffering others to re-' 
maine tipling in his heuſe, or for ſwearing or 
driving Cattcll upon the Sunday contrary tq 
the Statute in thar caſe provided: whether the 


| Tiſtice of Peace, - befare whom hee was con- 


victed, or any other Iuſtice ofthe Peace may 
diſcharge him of all or part of the Forfei. 
tare or puniſhment appoynted by the Sta- 
rute © 

Reſol. The Tuftices. have no ſuch power of 
mitigation after conviction, where the Sta- 


| tute appoynts the meaſure of the puniſh- 
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11.Qu, Whether a Conſtable 'may upon 
a warrant for carrying one tothe houſe of cor. 
reQion for : keeping, an unlicenced: Alchouſe 
-upon. the ſecond. conviction, breake open the 
houſe: wherein the party convicted is, to appre- 
hend him ? 

Reſol. This queſtion is to be adviſed upon, 
it is put in generall rermes and referred. to bee 
confidered in the particular where it appea- 
reth. 

12.Qu. .Ifa woman unmarried be hired from 
wecke.to weeke, or trom .halfe yeere to halfe 
yeere, in one Pariſn, and there is gotten with 
child, and then gocth from thence unto another 
pariſh, where ſhe is ſetled in ſervice by the ſpace 
oftwo or three moneths, and then diſcovered 
that the is with childe : The queſtion is, whe- 
ther ſhee ſhall be ſetled inthe Pariſh where ſhe 
was begotten with childe, or in the Pariſh 
where ſhe was laſt ſctled ? 

Reſ4l. The place where ſuch a woman was 
lawfully ſerled, is the direRtion in this caſe,nor 
where ſhe was begotten with child. | 

3-Qu. If a woman-ſervant unmarried bee 
begotten with child, andthen goeth out of her 


. Miftris ſervice, before. or after it is diſcovered 


that ſhe is with child, and the reputed father be 
runne away, or is not able to free the Pariſh : 
whether the Maſter may be enforced to pro. 
vide for her till ſhee bee delivered, and for a 
monethafter ? 

Reſol, 


XUM 
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Reſol, If the Maſter hath legally diſchar- 
ged his houſe of ſuch a ſervant, hee is ng 
__ bound to provide for her then any .0+ | 
ther, | 

14: Qu. Incaſea Pariſh conſiſt part of anci- 
ent Demeaſne, and part of Guildable, an Aﬀſize is 
made for thercliefe of the maihemed Souldiers, 
the Gaole, &c. according to the Statute of 24. 


Elizabeth, cap. 2, whether the tennants in ancient 


demeſne ſhall contribute with the Guildable for 
che payment of the Aﬀize* 

Reſol. The Statute doth not diſtinguiſh be- 
eweene the ancient Demeaſne and the Guildable 
in theſe caſes, ub lex non diftinguitwr, ibs nec nos 
diftineuimus. 

15. 2. Whether an Indiament of forceable 
detainer bee within the Statute of 1, [4c065, cap. 
5. andnotto be removed by Certiorar!, unlefe 
the partic Indicted firſt finde ſaretics aceor- 
ding to that Statute, and whether the party In- 
died bee to be bound in his abſence to proſe- 
cute according to that Statute, and-whether an 
IndiAmenr of forcible entry, &c, found at a 
private Scſſions beeto be removed by Cerrie. 
rarj without ſurcties , according to that Sta- 
tuce | | 
Reſol. This is fitteſt to be leftunto the Court 
of Kings-bench, co whoſe Commiſſion, and ju- 
riſdiion this is moſt proper. 

16. 2. If one be conviRed upon the Statute 
of 3. Ear. R, c4p.13- for driving of Cartell 

| F of 
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(32) 
on the Sunday through ſeyerali pariſhes; whe- 
ther hee ſh:1l forfeit 20.5. tecvery of the ſayd 
Pariſhes; or onely to one, if to *one, then to 
which of them ? 

Reſol. This Statute giveth the Forfeiture. 
but of one 20.5. for one Sabbath day. Alrhough 
the driving on that day bee through divers Pa- 
riſhes. Therefore where theaction is firft ar- 
tached, and the diftreſſe firſt raken, rharpariſh 
ſhall haye the benetit of the Forfeiture, and nor 
the other, I | 

17. Qu. If one who is ugder the age of 30, 
yeeres, and brought up in Husbandry., ora 
mayd-ſervant, or brought up in any of the arts 
or trades mentioned in the Statute of 5. E{;zab. 
#. 4. and notenabled according to that Statute, 
to live at his or her owne hand, ſhall bee war- 
ned by two luſtices'of the Peace ropur him or 
her ſclfe in ſervice by aday preſcribed by them, 
and ſhall not doe the fame accordingly, but ſhall 
after continue living at his or her owne hand, 
whar courſe ſhall bee taken with fuch a perſon, 
end how puniſhed 2 

Reſol, Such perſons being out of ſervice, and 
not having viſible meanes of their owne, to 
maintaine rhemſelves withont their labour,and 
refuſing to ſerve as an hyred ſervant , by the. 
yeere, may be bound over to the next Sefhons 

or Aſſizes, and tobe of the good behaviour in 
the meane time, or may be ſent tothe houſe of 

correRion, | 
18, Qe 
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18.Qu- Whether the taxe for the relicfe of 
the poore, upon the Statute of 43. Elizabeth, 
ſhall bee 'made by abiliry or occupation of 
lands, or both , and whether the viſible abi» 
lity inthe pariſh where hee lives , or gene- 
ral} ability whereſoever, and whether his 
regt received, within the Parifh where hee 
lives ſhall bee accompred viſible ability, and 
whether hee ſhall bce taxed of them onely 
and for any Rents received from other Pa- 
— ; and what ſhall bee ſayd viſible a- 

tlity ? | 
Reſol. The Land within eacl; pariſh is to be 


.eaxed to the charges in the firft place equaily 


and indifferently, but there may bee an additi- 
on for the perſonall viſible ability of the pari- 
ſhioner within rhat Pariſh according-ro good 
diſcretion, wherein if there: be any. miſtaking , 
the Sefſions, &c. or the Iuſtice muſt judge be- 
tyweene them. 

19. Q. Whether ſhops, ſalt-pits, ſheds, pro- 
fits of a Market,&c. beetaxablec ro the poare as 
well as lands, Cole-mynes,&c. expreſlcd in the 
Statnte 43. Elizabeth ? 

* Reſdl. All things which are real] and a yeercly 
Revenue, muſt be taxed to the poore. 

20, Q. Whether the taxe for the County 
Rocke, Gaole , and houſe of Corrcdtion 1s to 
bee made by the Statute of 14. Elizabeth, c4p. 
43. Elizabeth: : by abiliry, and upon the- In- 
habitants of the pariſh onely, or upon 

OY E 23: them 
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them, or the occupiers of Lands, dwelling in 
_ that pariſh: or whether ſuch as eccupy lands in 
that pariſh, and dwell in another pariſh ſhall be 
eaxed* 

Reſol, Tfrhe Statute in particular cafes give 
no ſpeciall diretion, it is good diſcretion to 
2oe according to the rate of taxation for the 
poore -| but when the Statutes themſelves give 
direQions, follow that. | | 

21:Q. Whcther any taxes oughtto be made 
for the charges thar petty Conſtables and Bor- 
ſhoulders are at in conveying rogues from pa» 
riſh to pariſh, azd relieving of them and how to 
be rated *: | 

Reſol, It is fitto relieve the Conſtable and 
Tything-men, in ſuch ſort as it hath bcene uſed 
1a the ſeverall-places where they live. 

22,Qu. Whether a Inſtice of Peace may dif- 
charge a ſervant being withchilde from her ſer- 
vice, allowing that as a reaſonable cauſe that ſhe 
is hereby made unable to doe the ſervice which 
orherwiſe ſne might have done; and: if hee may 
diſcharge her, whether that Pariſh ſhall provide 
for her, till her delivery, it fhe cannot provide 
for her ſclfc: and ſoalſo if her time be expired 
before her delivery, who ſhall provide for her 
after her time ended ? | 

Reſol. It a woman being with childe procure 
her ſelfe to bee retayned with a Maſter who 
knowethnothing thereof, 15 a good cauſe to 
diſcharge her from his ſervice. And if ſhee ” 


(35) 
begotten with childe during her ſervice, it isaſl 
one, but the Maſter in neyther caſe muſt turne 
away ſuchaſervant of his owne authority, Bur 


| Wf her terre beended, or ſhce lawfully diſchar- 


gee zthe Maſter is not bound to provide tor her, 
tit 15 4 misfortune falne upon che pariſh, 
which chey muſt bearc, as in other caſcs of ca- 
ſuall impotency, | 
23.Qu. Whether being delivered of a ba. 
ſtard chijde in one pariſh, and goeth into-ano- 
ther with her childe ; and becomes vagraar, 
and ſois ſcnt to the place of her birth : her 
baſtard childe being underthe age of 7. yeeres, 
ſhall bee ſetled with the mother,and there main- 
tained, if the mother be nor able, nor the repy- 
ted Father knowne, found : or whether it ſhall 
be ſent to the placc of its birth, - or being ſetled 
with the mother, whether the Pari{h where it 
was borne, (hall be ordered by the two nexr Tu. 
ſticesto pay a weekly ſumme towards che matn- 
tefance of it ? 

Reſol. The Baſtard childe muſt bee placed 


with the mother, ſo long asir is within the 


uality or condition of a Nurſe childe, which 
ll bee, till ſeven yeeres. of age; and then ir 
is fit to be ſent to the place of 1ts birth to bee 
provided for, the mother or reputed father, nor 
being able.” And the Pariſh where the childe is 
borne ſhall aot be forced to contribute to the 
charge, as long as the Mother lives,and the child: 
be under 7+ yeeres old. 
F 3 24. 2, 


24-2. Aman with his Wife and Children 
takes an houſe in one Pariſh, tor a ycere : and 
before the end of his terme is unlawfully pur 
out of poſſeſſion, and after tikcrh pare of an 
houſe, asan Inmate in another Parifh, trom 
whence hee is alſo put our, and thea not becing 
able rogetany dwclling , tkey come to lye in 
a Barne 1a a third Patiſh where the Husband 
tallech ficke; , and the Wife-is delivered of a- 
nother childe, where ought theſe ro bee ſet. 
led* 


habjcation in one parifh be thruſt out, this is an 
iliegall unſerling which che Law forbiddeth,tor 
none mult bee enforced roturne vagrant , and 
ſuch one muſt bee returned te the place where 
hee or-ſhee' was laſt lawfully ſerled , and the 
Childealio bornecits the time of this diſttaci- 
ON, | 

25.Q Whether an apprcntic* put out by 
the Churchwardens, &c. accord1'g io the Sty- 
tute to a Maſter-in-another Po: iſh, 1t lis Maſter 
dye and leave no Executer or Adminiſtrator 
ht to keepe an apprentice or able: to place 
bim; Hee ſhall bee provided for in the pariſh 
where, hee -was apprentice or ſhall . bee: ſent 
backeto the- pariſh from whence hee was put 

Reſol. Servants and apprentices are by law 
mz that pariſh, and if they become impo- 
tent there, the pariſh muſt »abide rhe! adven- 


Reſol. If a man or woman having houſe or 
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ture after their terme- or timeof ſervicebelaw- 
fully ended. . "157 Jof 

26. Q. Whatisaccompted a lawtull ſerling 
in a pari{t., and what not ? 

' Reſol, This is toogeneralla queſtion torc- 
ceive a peric anſwer to every (particular cate 
which may happen: but generally this is to- bee 
obſerved, that the law unfſetleth none” whoare 
lawfully -ferled 1 nor, permits-it to be done by 
praQtice, or compulſion; andevery onewho is 
ſetled is a native houſholder, ſojourner, an ap- 
prentice or ſervant tor a moneth arrhe- leaſt, 
without a juſt complaint made to remove him 
or her, ſhall be held to be ſetled? © 5 n 

27. Qu. A rogue is taken at C. and will'not 
conicfle the place of his birth : neyther doth 


F 


 Itappeare otherwiſe butrhat hee confefleth the - 


laſt place of his habitationto be at S. hereupon 
he is whipped and ſent to S. ar his comming to 
S, the place of his birth is there knowneby ſome 
to beat W, and thereupon-the rogue contelfeth 
itro be ſo: whether he might withour any new 
yagrancy be ſenttoW ? | 
Reſol. Inthis caſeiris fit to ſend ſuch a rogge 
to the place of his birth : for this is but a miſta= 
king and no legall ſerling. 
+28. 2. Ifan Inditment bepreferred to the 
Srand Tury of the quarter Szflions- of the peace 
a24inſt one for murther,manflaughter,for robe- 
ry, felony,or Petilarceny, and ignoratnus found 
therupon, whether che ſaid Sefſions may deliver 


| the party by Proclamation or not? — Reſol, 


v*> 
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- Reſol. Not by Proclamation at all, but 
for petty Lacenyes", and other petty Fello. 
nies > in diſcretion the Gaole may be delivered 
of them. 

29. Q. IfaConftable bechofen and refuſerh 
to rake: mis Oath, what ſhall be dane, and whe- 
ther a Conſtable may make a deputy, and by 
what racanes ? 

Refo!. The refuſal. or negleQ totake oath in 
 ſuchacaſe is a contempt worthy of puniſhment, 
and thercupon to fine, and impriſon him, and 
the miking ofa depnry is rather by toleration, 
then by law, _. | 

30.Qu. If a Conſtable dye or reniove out of 
hy 25 wang nts how is his place to be ſup- 
piyeds | 

Refol, By the Lord of the Leete, if tha 
time fall neere, otherwiſe by the Seſhions ; 
but if that bee roo farre off}, then by the next 
luſtices; 

31. Q. Ifa poore weake man be choſen Con- 
ſtable or Tything-man, and bee unfir for the 
place, how may hee be removed, anda fic man 
1worne in his roome ? | 

| Refo!. The Tuftices of Peace muſt helpe 
this, andif the Lord of the Leete have po- 
wer to chooſe a Conſtable or Tything-man 
and performe ſo ill, jt is ajufſt cauſe to ſeize his 
liberty. 

32.Qu. If a Nurfe-childe , a Scholler ata 
Grammar-ſchoole, or inthe Vniverſity prove 

to 
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to be zmpotent by Sickneſſe, tameneſſe, lunacy, 
or diſcovery of Ideocy,&c, how ſuch peripne 

(hail be difpaſed'2- SYED L930G $0 FHHGL RUE © 
 Befels: A Natſerchilde of 3 Scholfer a6 the 
Grammars{choole, or at the Vniverſity, or-pers 
ſons ſent to-the Common gaole, Hoſpicall, or 
houſes of GorteRion, are not to bee eſteemed 
943 perſons to be ſetled there, morethen Travais 
lers itt their Innes, bur their ſerhing is where 
their Parents ure ſetled; and Children borne in 
common Gaoles, and Houſes of correction, 
their parents being prifutunn areto be maincai» 
ned at the —_ the County, oO, 
$4. Qu, What proportion Parſonzges, of 
Tithes ſhall beate to the taxation of the poore 
of the pariſh ? 22100! Ib nk: ek 
- Reſol. The Parſon or Vicar preſettative, 
ſhall according to the reaſonable value of his _ 
Parſonage, having conſideration.ts the juſt de- 


34 Qu, Whethet far the placing the poote- of 
the > 90t to bee temoved by conſear of tie 
ariſh, theſe pooit men _may-not bee-platced as 
gen —_ 96-462 a "Fs þ + he 
Reſol, F May By expretie Words of thy: 
Statute of the 43. of be Aru bs 
35-Qu. If apatiſhioner of owner withit) 4 
Pariſh do bfing into the patiſh;wichout the cog» 
ſentof the Pariſh, a ſtranger of atiother patiſh, 
which is, of apparantly is like to bee butthet= 
ſome unto tlie pariſh, how they may caſe them- 
ſelves? 'G Reſol, 


# 
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Reſdl, By taxing ſuch a one'to the charge of 
the rates of the poore, not onely having reſpe 
r0 his ability or the land he occupies, but accor« 
ding to the dammage and danger he bringerh to 
the pariſh by his folly, | ) 

36.Qu, For wardiog in the day-time, for ap= 
prehending: of Rogues, whether the Conſtable 
may notenlarge it roa farther time 7 | 

Keſol, Warding in the day-time is of great 


uſe, and muſt beeleft to the diſcretion of the 


Conſtables or diretion of the Inſtices: to vary 
according to the occafion. pd. | 
37. Qu. Whether Alehouſes ought to bee al- 


lowed only in thorow-fare Townes, and others 


in other. places to bee reſtrained -onely to ſell to 
the poore out of doores. | 

Reſol, The Tuftices ſhall doe very welt tq 
allow none but in places very fit for theyr 
ny pn and uſes, and to moderate the num- 
« ber. | 

38. Q- A man for his quality otherwiſe fit ro 
be a Conſtable,or of other Office of that narnre, 
procurcs himlclfe to beethe Kings ſervant ex- 


traordinary, and by that meancs would -excuſe 


himſelfe to ſerve in the Connery 2: 
Reſol, A ſervant. extraordinary may well 


performe his ordinary ſervice in the Countrey 


according tohis quality. 


The 
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The Iuſtices opinion touching the Co wi Hou 
which the Iaftices ft «at Newgate). 


SESAHE Tuſtices at Newgate fit b 
be 
- 


} 
i 


Po. y Axciently felg« 
vyertue of two Commilſions(vss.) nies includes 
Gaole delivery and Oyer, and de- all treſpaſſcs, 


texrminerx. ft therefore the 


pu % 1am 


chemſelves, generally for all Felonits: : and al- gainkt chemin 
fo for ſuch orher offences” as are particularly/af. prion or upon 
fignedto them by Statute, felons 
- The Stafute'of' 4. Elizzberh 3. cap. 2, dgth- 2 
give them power. ro" receive Indietments; 2.77 Dyer, 
gainſt- Priſoners of ſuch/#s are upot bayle,4nd'G:ole Galen 
to proceed to try the ſame wiz.) Indictmenty 21d pleas of 
taken. before the Tuftices of the peace ,"and || coma 
by equity thereof all Inditments before cops.” murder Hg 
ners, 3. Mar. Bro. Conmmſibi. omnium;24.fayyh, 2n* in prion 
That the Commiition'is ad delibrrand.Cavl. dec en nh, 
Fr iſen. in ciſdem exiften. | But they cannot take of appeales : ( 
IndiAments as Juſtices of Gaoledelivtty ;/ but 27 fame 


'reaſon totake 


being Juſtices:of che peace; they \may*rake Tris Indidtmeurs, 


- diQtinents-' againſÞ priſodiers ,* bur not 'aptinſt 


them. that bec ar Jarge, for-aſmunch as power 
ES Ga is 


.ners.of Gaole delivery, 1.$» was 


(44) 
s, iven them, conſequently they muſt have 


to doe ſo,” which is by IndiQments, 
1d varend, 
owſoeveritis clicte.qhat they may enquire 


_ of many offences and take Inditments in ſuch 


aſes where power by+ cthe'Starure 13-given ro 
the 1 Tuſtices: F f-Gzoke delivery} in ſuch” eaſes 
where they have authority by Law or Statute 
there rhetyrle of Indidtments 1s; that Ad g40- 
lam dc! ergtionem tent, befogethe 6 F-0 


-n, Fw, 


the record muſt be rhade _— Fane? 5 "I 
And whereas. by the Staryte of 4 £6k-4. 
£4p, 2, Indictments. taken before Iuſtices 3 


\$599G; ar..Coroners, or. any other, againſt any? 
-* 'Prifpgers., chen.cthe cory of the. laditments 
is Yerurned-taken, Aemorend: qued ad: geweralens 

" Seſſioners tent. before «A,B, 4 .&c. Iuftices ad. 


pace in Com. Middleſex or L London, FS; was in- 


-. »diftcd,andthen trycd, befor Iuftices of Gaole 
'» * delivery, and. by-yertye of the fayd Statare, In-. 
diaments taken before Juſtices of the peace of - 


Leaden or Middleſex, aearyed before the butlhe 
ces of Gaole delivery, | - 


'The Commiſſianer of Oyer and "Acari is 


"Ad Irjand. inquirend, audicud. dr dittrmmand} 
. . They mayenquiic of all offegaccs mentioned ity. 
the;Co on,, albeit-the offendors-:bee ar- 


_ Inge, Ineohey cy. (my Priſoners wpon- Inv 


fore avy; other. then; them. 


taps Jaticro Gzok gclivery may' _ 
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the aforefayd Statute; unlefſe there beea ſpe- 
cial} Commiffon made, as-it-was in the-caſevof 


che Erle of Leicefier, mentioned in Plow, Con. 3.Mtw.Bro. | 
for [the ordinary Commiſſion of Oyer ,” and T2 74: 


rerminer is ad /#quirend, andiend:& determinand, 
therefore they cannot determine of things 
unlefſe they made enquirie firſt; and on the 
other {ide alſo the Tuſtices of Gaole delivery 
may-try Indiaments'taken before Tuſtices b- 
the peace, yer if one-indited before Commiti}- 
oners of Oyer and Terminer, the Iuſtices of 


Gaole delivery cannort- try: the fame, becauſe” 


the Record of the Commiſhon of Oyer and 
Terminer are to bee returned in the Kings 
Bcnch, 44. E. 3. 31. 

' The Commiſſion and the Records of the 
proccedings beforc the Tuſtices of Gaole deli- 
veric, are to bce returned to the Cuſtos Rotu- 
lor. ofthe County, when the ſame perſons are 
TIuftices ef Gaole delivery , and of Oyer and 
Terminer, they may fit the ſame day and place, 
andenquire by the fame Inrie, buttheentry of 
the Records muſt be ſeverall, according as the 
IndiQment is. 

Art the Afliſes inthe Countrey, the Iuftices 
have-their ſeverall - power as the Tuſtices' of” 


Gaole delivery, Oyer and Terminer, and Tuſtt- - 


cesof the peace, | 
| But when' the Recotds are made vp, they 
muſtbee accarding to thepowet they made cle. 

Rionto proceed ppod. : 
" ||E3 This 
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This is the regular and legall courſe. But 
the Clerkes' of the Afſſizes promiſcuouſly 
make entry thereof, But if a Writ ,of Error 
bee brought , they muſt cerrifie according to 
Law, or el{c it will bee erronious, and ſoupon | | 
a Certiorars. 142; | 

The Scfſions of Londen, may bee begun at | 
the Guild-hall; and then adjourned to New- 
gate, if ſome Indiaments; bee at Guild-hall, 
then thoſe mnſt bee. ſo certified : if others ar 
Newgate, | then the adjournment « muſt. bee 
meouioned, and-thatthe Indictment was then 
taken, 5h 

Note that the tryall of Inditments taken 
before Iuftices of the peace of London, i can- 
not bee tryed at Newgate, as in nature of a 
tryall before” Tuſtices of the peace at London; 
for many of the Commiſſioners, for Gaole de- 
livery , are not Iuſtices of the peace for Lon- 
don, but in ſuch caſes the tryall muſt be before 
the Iuſtices of Gaole delivery : as upon In. 
dittments taken before the Iuſtices of the peace 
of London, as in the cafe of Indiatments ta- 
ken before the Iuſtices of the peace of Mid- 
dleſex. g | 

But-if Inditments at Newgate be original- 
ly taken before them ,. as Tuſtices of Gaole de-. | = 
livery , then it is inquirable how the Turie 
ſworne, and impannclled to enquire at 'the 
Seflions of the peace for London, or. Middle-: 
ſex, doe ſerve to preſeny Indiaments: before 
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the [uſtices of Gaole dclivery at Newgate, un- 
lefſe the cuſtome and uſage will warrant , He 
two ſeyerall Iuries, ſworne at the Scffons of 
the peace for London,or Middlcſcx, are alſo by 
the ſame oath and impannelling to ſerve for the 
grand Iury for the Commiſſion of Gaole deli- 
very, and Oyer, and Terminer. 


Vpon conference with Mr. Keeling, and 
the Clerkes for Newgate of Lotidon, and 
Middleſex, and the Clerkes of Aſſizes, and 

_ view of the ſeverall Entries , a more ma- 
rure and certaine reſolution may bee given, 
this being in haſt, and without ſuch confi. 
derations as were requiſite, | 
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